
PROPOSED REVISIONS TO THE RULES OF CRIMINAL PROCEDURE FOR THE
DISTRICT COURTS, MAGISTRATE COURTS, AND MUNICIPAL COURTS

AND THE CRIMINAL FORMS

The Ad hoc Committee on Rules for Mental Health Proceedings has recommended amending
Rules 5-602, 6-507, and 8-507 NMRA and adopting proposed new Rules 5-602.1, 6-507.1, and 8-
507.1 NMRA and proposed new Forms 9-404A and 9-514 NMRA for the Supreme Court’s
consideration.

If you would like to comment on the proposed amendments and new material set forth below
before the Court takes final action, you may do so by either submitting a comment electronically
through the Supreme Court’s web site at http://nmsupremecourt.nmcourts.gov/ or sending your
written comments by mail, email, or fax to:

Joey D. Moya, Clerk
New Mexico Supreme Court
P.O. Box 848
Santa Fe, New Mexico 87504-0848
nmsupremecourtclerk@nmcourts.gov
505-827-4837 (fax)

Your comments must be received by the Clerk on or before April 6, 2016, to be considered by the
Court.  Please note that any submitted comments may be posted on the Supreme Court’s web site
for public viewing.
__________________________________

5-602.  Insanity; [incompetency;] lack of capacity. 
A. Defense of insanity.

(1) Notice of the defense of “not guilty by reason of insanity at the time of
commission of an offense”  must be given at the arraignment or within twenty (20) days thereafter,
unless upon good cause shown the court waives the time requirement of this rule.    

(2) When the defense of “not guilty by reason of insanity at the time of
commission of an offense”  is raised, the issue shall be determined in nonjury trials by the court and
in jury trials by a special verdict of the jury. If the defendant is acquitted on the ground of insanity,
a judgment of acquittal shall be entered, and any proceedings for commitment of the defendant
because of any mental disorder or developmental disability shall be pursuant to law.    

[B. Determination of competency to stand trial.
(1) The issue of the defendant’s competency to stand trial may be raised by

motion, or upon the court's own motion, at any stage of the proceedings.
(2) The issue of the defendant’s competency to stand trial shall be determined by

the judge, unless the judge finds there is evidence which raises a reasonable doubt as to the
defendant's competency to stand trial.

(a) If a reasonable doubt as to the defendant’s competency to stand trial
is raised prior to trial, the court shall order the defendant to be evaluated as provided by law.  Within
sixty (60) days after receiving an evaluation of the defendant’s competency, the court, without a



jury, may determine the issue of competency to stand trial; or, in its discretion, may submit the issue
of competency to stand trial to a jury, other than the trial jury.    

(b) If the issue of the defendant’s competency to stand trial is raised
during trial, the trial jury shall be instructed on the issue.  If, however, the defendant has been
previously found by a jury to be competent to stand trial, the issue of the defendant’s competency
to stand trial shall be submitted to the trial jury only if the court finds that there is evidence which
was not previously submitted to a jury which raises a reasonable doubt as to the defendant’s
competency to stand trial.

(3) If a defendant is found incompetent to stand trial:    
(a) further proceedings in the criminal case shall be stayed until the

defendant becomes competent to stand trial;
(b) the court where appropriate, may order treatment to enable the

defendant to attain competency to stand trial, and, upon a determination by clear and convincing
evidence that the defendant is dangerous, order the defendant detained in a secure facility;    

(c) the court may review and amend the conditions of release pursuant
to Rule 5-401.    

(4) If the finding of incompetency is made during the trial, the court shall declare
a mistrial.    

C. Mental examination.  Upon motion and upon good cause shown, the court shall
order a mental examination of the defendant before making any determination of competency under
this rule.  If a defendant is determined to be indigent, the court shall pay for the costs of the
examination from funds available to the court.    

D. Continuing judicial review.  Upon committing a defendant to undergo treatment to
attain competency to stand trial, the court, not less than once every twelve (12) months, shall review
the progress of the defendant in attaining competency to stand trial.   

E. Statement made during mental examination.  A statement made by a person during
a mental examination or treatment subsequent to the commission of the alleged crime shall not be
admissible in evidence against such person in any criminal proceeding on any issue other than that
of the person's sanity, ability to form specific intent or competency to stand trial.]

[F.]B. Notice of incapacity to form specific intent.  If the defense intends to call an expert
witness on the issue of whether the defendant was incapable of forming the specific intent required
as an element of the crime charged, notice of such intention shall be given at the time of arraignment
or within twenty (20) days thereafter, unless upon good cause shown, the court waives the time
requirement of this rule.    
[As amended, effective August 1, 1989; November 1, 1991; as amended by Supreme Court Order
No. ______________, effective _____________________.]

Committee commentary. — The requirement of a notice of the defense of “not guilty by
reason of insanity” under Subparagraph (1) of Paragraph A of this rule replaces the plea of not guilty
by reason of insanity, eliminated by the 1982 enactment of Sections 31-9-3 and 31-9-4 NMSA 1978.
See State v. Page, 100 N.M. 788, 676 P.2d 1353 (Ct. App. 1984).  See also, Rule 5-303 NMRA for
the types of permissible pleas.  A similar notice is required by Rule 12.2 of the Federal Rules of
Criminal Procedure.    

Notice of incapacity to form specific intent pursuant to Paragraph [F] B of this rule does not
constitute notice of insanity as a defense under Subparagraph (1) of Paragraph A of this rule. See
State v. Padilla, 88 N.M. 160, 161, 538 P.2d 802 (Ct. App.), cert. denied, 88 N.M. 318, 540 P.2d



248 (1975).  Also, a motion for psychiatric examination which states that counsel does not know
whether defendant was sane when he committed the acts resulting in criminal charges and that the
examination is sought for the purpose of making such a determination, does not constitute notice
under Subparagraph (1) of Paragraph A of this rule.  State v. Silva, 88 N.M. 631, 545 P.2d 490 (Ct.
App.), cert. denied, 89 N.M. 6, 546 P.2d 71 (1976).    

Subparagraph (2) of Paragraph A of this rule replaced former Section 41-13-3, 1953 Comp.,
which was repealed at the time of the adoption of the rule.  In the event that the defendant is found
not guilty by reason of insanity, he is acquitted of the crime and may be confined as mentally ill only
through the civil commitment procedures.    

[Paragraph B meets the constitutional requirements of due process in dealing with a
defendant who is allegedly not competent to stand trial.  See Pate v. Robinson, 383 U.S. 375, 86 S.
Ct. 836, 15 L. Ed. 2d 815 (1966).  See also, Drope v. Missouri, 420 U.S. 162, 95 S. Ct. 896, 43 L.
Ed. 2d 103 (1975). See generally, 81 Harv. L. Rev. 455 (1967).  The issue of the defendant’s
competency to stand trial may be raised by motion or by the court.  The issue may not be waived
by the defendant.  In Pate v. Robinson, supra, the court stated: “it is contradictory to argue that a
defendant may be incompetent, and yet knowingly or intelligently “waive: his right to have the court
determine his capacity to stand trial.” 

In State v. Mendoza, 108 N.M. 446, 774 P.2d 440, 459 (1989) the New Mexico Supreme
Court stated: a failure to make a determination of competency when reasonable grounds appear
constitutes fundamental constitutional error.   
Right to trial by jury.

Section 31-9-1.5 NMSA 1978, enacted by the 1988 Legislature, provides that a hearing to
determine competency shall be conducted without a jury.  This violates the right to trial by jury as
set forth in the New Mexico Constitution if there is a reasonable doubt as to competency.  If the
question of the defendant’s competency to stand trial is raised, the court must make an initial
determination regarding competency.  The court makes a final determination if there is no
reasonable doubt regarding the issue of competency.  If the judge finds a reasonable doubt as to the
competency of the defendant, then the issue is submitted to the jury at the close of the case. State
v. Ortega, 77 N.M. 7, 18, 419 P.2d 219 (1966); State v. Noble, 90 N.M. 360, 563 P.2d 1153 (1977).
See also, State v. Chavez, 88 N.M. 451, 541 P.2d 631 (Ct. App. 1975) and State v. Lujan, 87 N.M.
400, 534 P.2d 1112 (1975).    

If the issue of present competency is raised prior to trial, the trial judge, in his discretion,
may without a jury determine whether the defendant is competent to stand trial or may submit the
issue to a jury other than a jury which is to determine the guilt or innocence of the defendant.  If the
issue is raised at trial and there is evidence which has not been previously considered by a jury on
the issue of competency to stand trial, which the trial court finds raises a reasonable doubt as to the
defendant’s competency, the jury is instructed to consider the issue prior to considering the
defendant's guilt. See UJI 14-5104 NMRA.  A mistrial shall be declared if the defendant is found
incompetent.    

The defendant has the burden of proving lack of competence to stand trial by a
preponderance or greater weight of the evidence.  State v. Armstrong, 82 N.M. 358, 482 P.2d 61
(1971). See also the committee comment to UJI 13-304 NMRA.    

The defendant is competent to stand trial if the defendant: (1) understands the nature and
gravity of the proceedings against him; (2) has a factual understanding of the criminal charges; and
(3) is capable of assisting in his own defense. See, State v. Ortega, 77 N.M. 7, 18, 419 P.2d 219
(1966); State v. Chapman, 104 N.M. 324, 327, 721 P.2d 392 (1986); and UJI 14-5104.



If a defendant is found incompetent to stand trial, the trial court may order such medical
treatment as may be necessary to enable the defendant to attain competency to stand trial.  It is
suggested that if the defendant is in need of treatment, including the taking of drugs, the trial court
may impose as a condition of release that the defendant submit to such treatment if required to allow
the defendant to stand trial.

If the defendant is found incompetent to stand trial, the court may also review and amend
the conditions of release previously imposed.  In determining conditions of release, the court shall
take into account the defendant’s character and mental condition.  The court may not, without a
showing of dangerousness, impose more stringent standards of release simply on a showing of
incompetency.

If the court determines that the defendant is not competent to stand trial, it may then
determine if the defendant may be committed as mentally ill under laws governing civil
commitment. Strict compliance with the commitment statutes must be observed. See Blevins v.
Cook, 66 N.M. 381, 348 P.2d 742 (1960); State v. Sanchez, 80 N.M. 438, 457 P.2d 370 (1969); State
v. Valdez, 88 N.M. 338, 540 P.2d 818 (1975).  A commitment under such laws is considered to be
official confinement for the purpose of credit against any sentence eventually imposed.  State v.
LaBadie, 87 N.M. 391, 534 P.2d 483 (Ct. App. 1975).

If the defendant is found incompetent to stand trial after the trial has commenced by a special
verdict of the jury prior to its returning a verdict as to the guilt or innocence of the defendant, the
court must declare a mistrial.    
“Dangerous” defined; Section 31-9-1.2.    

The term “dangerous” person is defined by Section 31-9-1.2 NMSA 1978 to mean a person
who, if released, presents a serious threat of inflicting great bodily harm on another or of violating
Section 30-9-11 or 30-9-13 NMSA 1978.

Under Section 31-9-1.2, supra, the defendant must present a serious threat of inflicting great
bodily harm on another or a serious threat of committing a sex crime other than criminal sexual
contact of an adult or indecent exposure.  Federal Law, 18 USCA Section 4246, provides a more
general standard of “dangerousness”, that is, if the court finds by clear and convincing evidence that
the defendant is suffering from a mental disease or defect as a result of which his release would
create a substantial risk of bodily injury or serious damage to property of another, the court shall
commit the person.

In Jackson v. Indiana, 406 U.S. 715, 92 S. Ct. 1845, 32 L. Ed. 2d 435 (1972), the United
States Supreme Court held that a defendant who was not shown to be dangerous could not be
subjected to more lenient commitment standards and to more stringent standards of release than
those generally applicable to persons subject to commitment who are not charged with a criminal
offense. The supreme court stated that:    
“. . . a person charged by a State with a criminal offense who is committed solely on account of his
incapacity to proceed to trial cannot be held more than the reasonable period of time necessary to
determine whether there is a substantial probability that he will attain that capacity in the foreseeable
future.  If it is determined that this is not the case, then the State must either institute the customary
civil commitment proceeding that would be required to commit indefinitely any other citizen, or
release the defendant. Furthermore, even if it is determined that the defendant probably soon will
be able to stand trial, his continued commitment must be justified by progress toward that goal.   

The court distinguished the federal commitment statute from the Indiana commitment statute
on the basis that the federal law has been “construed to require that a mentally incompetent



defendant must also be found 'dangerous' before the defendant can be committed indefinitely”.  The
supreme court went on to state that:    
“Without a finding of dangerousness, one committed . . . [under federal law] can be held only for
a ‘reasonable period of time’ necessary to determine whether there is a substantial chance of his
attaining the capacity to stand trial in the foreseeable future.  If the chances are slight, or if the
defendant does not in fact improve, then he must be released or granted Sections 4247-4248
hearing”. Jackson v. Indiana,  supra, at 733.    
Court ordered mental examination 

Paragraph C of this rule, providing for a court ordered mental examination of the defendant,
is substantially the same as former Section 41-13-3.2, 1953 Comp.  For cases dealing with the
sufficiency of the examination, see Annot., 23 A.L.R. Fed. 710 (1975).  The defendant must show
good cause before the court is required to order the examination.  State v. Jaramillo, 89 N.M. 179,
538 P.2d 1202 (Ct. App. 1975).    
Admissibility of statement

Paragraph E of this rule provides that a statement by the defendant made during any mental
examination or treatment subsequent to the commission of the crime may be admissible only on the
issue of the defendant’s sanity, ability to form specific intent or competency to stand trial.  Compare
this rule with 18 U.S.C. Section 4244.  See also, United States v. Julian, 469 F.2d 371 (10th Cir.
1972).  Under Rule 11-504 of the Rules of Evidence a court ordered mental examination is
privileged except for the particular purpose for which the examination was ordered.    

In State v. Milton, 86 N.M. 639, 526 P.2d 436 (Ct. App. 1974), a letter written by the
defendant to his court-appointed psychiatrist was intercepted by the sheriff and copied.  At trial, the
copy was admitted and one sentence containing an “admission” was read to the jury.  The court of
appeals held that the letter was not a privileged communication under Subparagraph (2) of Paragraph
D of Rule 11-504 as the letter was not a communication “made for the purposes of diagnosis or
treatment of the defendant’s mental condition”.  There is no discussion of Paragraph E of this rule
by the court, and either the defendant raised no issue concerning the limiting instruction required
by the rule or the instruction was given.    

In State v. Jackson, 97 N.M. 467, 641 P.2d 498 (1982), the Supreme Court held that the
voluntary disclosure of the results of a court ordered examination constitutes a waiver of the
defendant’s right against disclosure.]    
Notice of incapacity to form specific intent

Paragraph [F]B of this rule requires the defendant to give notice to the state if he intends to
call an expert witness on the issue of his ability to form the specific intent element of the crime
charged.  Compare Rule 12.2(b) of the Federal Rules of Criminal Procedure.  For a discussion of
what crimes include an element of specific intent, see generally, Thompson & Gagne, “The
Confusing Law of Criminal Intent in New Mexico,” 5 N.M.L. Rev. 63 (1974). 
[As revised, September 12, 1991; as amended by Supreme Court Order No. ____________, effective
_________________.]



PUBLISHER’S NOTE

Paragraphs J and M of proposed new Rule 5-602.1 NMRA, below, refer to Rule 5-602.2
NMRA for further proceedings after a defendant has been found not competent to stand trial. The
committee is still in the process of drafting Rule 5-602.2 and plans to recommend it for publication
for comment at a later date.

[NEW MATERIAL]
5-602.1.  Competency.

A. Purpose; scope.  This rule is intended to provide a timely, efficient, and accurate
procedure for resolving whether a defendant is competent to stand trial. Competency to stand trial
is distinct from other questions about mental health, such as the defendant’s sanity at the time of the
alleged offense and capacity to form specific intent. A party shall not use this rule for purposes
unrelated to the defendant’s competency to stand trial, such as to obtain information for mitigation
of sentence, to obtain a favorable plea negotiation, or to delay the proceedings against the defendant.

B. Definitions.  For purposes of this rule, the following definitions shall apply.
(1) Competency.  The terms competency, competence, and competent are used

interchangeably throughout this rule and refer to whether the defendant understands the nature and
significance of the criminal proceedings against him, has a factual understanding of the criminal
charges, and is able to assist his attorney in his defense. 

(2) Competency evaluation.  A competency evaluation is an examination of the
defendant by a qualified mental health professional, appointed by and acting on behalf of the court,
limited to determining whether the defendant is competent to stand trial. Unless otherwise ordered
by the court, a competency evaluation shall be limited to a determination of the defendant’s
competency and shall not state opinions about other matters including the defendant’s sanity at the
time of the offense or ability to form a specific intent.

C. Who may raise.  The issue of the defendant’s competency to stand trial may be
raised by a motion for a competency evaluation by a party or upon the court’s own motion at any
stage of the proceedings.

D. Motion for competency evaluation; contents.  
(1) By motion of a party.  When a question of competence is raised by a party,

a motion for a competency evaluation shall be in writing and shall contain the following:
(a) a statement that the motion is based on a good faith belief that the

defendant may not be not competent to stand trial;
(b) a recital of the specific facts, observations, and conversations with the

defendant that have formed the basis for the motion. If filed by defense counsel, the motion shall
contain such information without invading the attorney–client privilege;

(c) a statement that the motion is not filed for purposes of delay; 
(d) a statement of whether the motion is opposed as provided in Rule 5-

120 NMRA; and
(e) a request for a competency evaluation.

(2) Upon the court’s own motion.  When raised by the court, the court shall make
a record of the specific facts, observations, and statements of the defendant that form the basis for
the motion.



E. Effect of filing of motion; proceedings not stayed.  The filing of a motion for a
competency evaluation shall not stay the proceedings or toll any time limits in the case, provided
that the court shall not take any action affecting the defendant’s substantial rights while the motion
is pending or the question of the defendant’s competency remains unresolved. For the purposes of
this paragraph, an action affecting the defendant’s substantial rights includes, for example,
consideration of a plea of guilty or nolo contendere, holding an evidentiary hearing, or proceeding
to trial, and does not include addressing discovery disputes or setting or reviewing the conditions
of release.

F. Resolution of motion; probable cause.  A motion for a competency evaluation shall
not be opposed, except on the grounds that the motion is advanced for an improper purpose such as
harassment or delay. In considering a motion, the court shall comply with the following procedures.

(1) Unopposed.  Within forty-eight (48) hours of the filing of a motion that is
unopposed under Subparagraph (D)(1)(d) of this rule, the court shall file an order substantially in
the form approved by the Supreme Court finding whether the motion is supported by probable cause
to believe that the defendant is not competent to stand trial. The determination shall be based solely
upon the allegations in the motion and upon the court’s own observations of the defendant.

(2) Opposed.  A response in opposition to a motion for a competency evaluation
shall be in writing, shall cite specific facts in opposition to the motion, and shall be filed within five
(5) days of the filing of the motion or be deemed waived. Upon the filing of a response in
opposition, the court shall do one of the following:

(a) unless the court determines that a hearing on the motion is necessary,
file an order substantially in the form approved by the Supreme Court within forty-eight (48) hours
finding whether there is probable cause to believe that the defendant is not competent to stand trial;
or 

(b) within five (5) days of the filing of a response under this
Subparagraph, hold a hearing on the motion and file an order substantially in the form approved by
the Supreme Court finding whether there is probable cause to believe that the defendant is not
competent to stand trial.

(3) Sanctions.  If the court finds that either party lacked reasonable grounds to
file or oppose the motion, the court may initiate contempt proceedings consistent with Rule 5-112
NMRA. 

G. Evaluation order.  An order finding probable cause under Paragraph F of this rule
shall order the defendant to undergo a competency evaluation. Within two (2) days of filing the
order, the court shall deliver a copy to the evaluator designated to perform the evaluation. The order
shall be in a form substantially approved by the Supreme Court and shall include the following:

(1) the name of the evaluator;
(2) a provision requiring the evaluator to file a written report with the court in

accordance with Paragraph H of this rule within twenty-one (21) days of the entry of the order if the
defendant is in custody and within thirty (30) days of the entry of the order if the defendant is at
liberty, unless the court orders the report to be filed at another time; and

(3) if the motion for a competency evaluation was filed before the start of a trial
by jury, a provision requiring the parties to return to court for a hearing on the question of the
defendant’s competency within thirty (30) days of the entry of the order if the defendant is in
custody and within forty-five (45) days if the defendant is at liberty.

H. Report; contents.  The report ordered under Subparagraph (G)(2) of this rule shall
be filed with the court and made available to the parties and shall address only the following:



(1) Conclusion about competency.  The report shall clearly state the evaluator’s
conclusion about the defendant’s competency and shall not include qualifications about the
defendant’s competency such as “marginally competent” or “minimally competent”; and

(2) Basis for the conclusion. The report shall include only those matters which
form the basis for the evaluator’s conclusion about the defendant’s present competency. The report
shall not include a description of the defendant’s criminal or employment history; prior bad acts; or
version of events before, during, or after the offense, unless specifically related to the defendant’s
present competency.

I. Effect of report; final resolution of competency.  
(1) Motion filed before the start of a trial by jury.  If the motion for a

competency evaluation was filed before the start of a trial by jury, the court and the parties shall
proceed as follows after receiving the report filed under Paragraph H of this rule.

(a) Stipulations; objections.  Within seven (7) days of the filing of the
report, the parties shall confer and file with the court one of the following:

(i) a joint motion to adopt the conclusion; or 
(ii) specific, written objections.

(b) Hearing.  The hearing ordered under Subparagraph (G)(3) of this rule
shall be held within thirty (30) days of the filing of the order for a competency evaluation. 

(i) If the parties agree with and the court concurs in the conclusion
set forth in the report, the court may vacate the hearing and proceed under Subparagraph (1)(c) of
this paragraph.

(ii) If a hearing is necessary, the purpose of the hearing shall be
to determine based upon a preponderance of the evidence whether the defendant is not competent
to stand trial. 

(iii) The conclusion set forth in the report shall be prima facie
evidence about the defendant’s competency, subject to rebuttal by the party challenging the report.

(c) Final order on competency.  Within three (3) days of the conclusion
of the hearing held under Subparagraph (1)(b) of this paragraph, the court shall file an order
resolving the question of the defendant’s competency. Upon request of the parties, the order shall
include findings of fact and conclusions of law and may incorporate by reference the report filed
under Paragraph H of this rule.  If the court concludes that the defendant is not competent, the court
shall proceed under Paragraph J of this rule. 

(2) Motion filed after the start of a trial by jury.  If the motion for a competency
evaluation was filed after the start of a trial by jury, the court shall submit the question to the jury
at the close of evidence. The jury shall decide by a preponderance of the evidence if the defendant
is competent to stand trial before considering the defendant’s guilt or innocence beyond a reasonable
doubt.

J. Defendant found not competent to stand trial.  Upon a finding that the defendant
is not competent to stand trial, the court shall proceed under Rule 5-602.2 NMRA to determine
whether the case should be dismissed. [PLEASE SEE PUBLISHER’S NOTE ABOVE]

K. Extensions of time.  The time limits provided in this rule may be extended by the
court for good cause shown, provided that the aggregate of all extensions granted by the court shall
not exceed sixty (60) days from the day that the motion for a competency evaluation is filed, except
upon a showing of exceptional circumstances. An order extending time shall be in writing and shall
state the reasons supporting the extension. An order extending time beyond the sixty (60)-day limit



set forth in this paragraph shall not rely on circumstances that were used to support a previous
extension.

L. Effect of noncompliance with time limits.
(1) The court may deny an untimely motion for extension of time or may grant

it and impose other sanctions or remedial measures, as the court may deem appropriate in the
circumstances. 

(2) In the event the question of the defendant’s competence is not resolved within
the time limits provided in this rule, including any court-ordered extensions, the case shall be
dismissed without prejudice. 

M. Cases transferred to the district court; remand.  In a case transferred to the
district court under Rules 6-507 or 8-507 NMRA, the court shall do the following:

(1) open a case and order a competency evaluation under Paragraph G of this rule
within (5) days of receiving the order transferring the case;

(2) proceed under this rule to determine whether the defendant is competent to
stand trial, and

(a) if the defendant is found competent, remand the case within forty-
eight (48) hours to the court in which the case is pending; or

(b) if the defendant is found not competent and the court determines that
dismissal is appropriate under Rule 5-602.2 NMRA, the court shall remand the case to the court in
which the case is pending within forty-eight (48) hours. [PLEASE SEE PUBLISHER’S NOTE
ABOVE]

N. Statements inadmissible.  A statement made by a person during a competency
evaluation subsequent to the commission of the alleged crime shall not be admissible against that
person in any criminal proceeding on any issue other than the person’s competency to stand trial.
[Approved by Supreme Court Order No. _______________, effective ______________.]

Committee commentary. — An evaluation ordered under Paragraph G of this rule shall be
provided at no cost to the defendant as provided by NMSA 1978, Sections 31-9-2 and 43-1-1. This
rule is not intended to preclude a defendant from requesting leave of the court to obtain a
competency evaluation at the defendant’s expense.
[Approved by Supreme Court Order No. _______________, effective _______________.]

6-507.  Insanity [or incompetency]; transfer to district court.
If the defendant pleads “not guilty by reason of insanity” [or if an issue is raised as to the

mental competency of the defendant to stand trial], the action shall be transferred to the district court
for further proceedings pursuant to the Rules of Criminal Procedure for the District Courts.  The
magistrate court shall retain jurisdiction over the defendant and conditions of release until the action
is filed in district court.
[As amended by Supreme Court Order No. 11-8300-041, effective for cases filed on or after
December 2, 2011; as amended by Supreme Court Order No. ___________, effective
_______________.] 



[NEW MATERIAL]
6-507.1.  Competency; transfer to district court.

A. Purpose; scope.  This rule is intended to provide a timely, efficient, and accurate
procedure for resolving whether a defendant is competent to stand trial. Competency to stand trial
is distinct from other questions about mental health, such as the defendant’s sanity at the time of the
alleged offense and capacity to form specific intent. A party shall not use this rule for purposes
unrelated to the defendant’s competency to stand trial, such as to obtain information for mitigation
of sentence, to obtain a favorable plea negotiation, or to delay the proceedings against the defendant.

B. Definitions.  For purposes of this rule, the following definitions shall apply.
(1) Competency.  The terms competency, competence, and competent are used

interchangeably throughout this rule and refer to whether the defendant understands the nature and
significance of the criminal proceedings against him, has a factual understanding of the criminal
charges, and is able to assist his attorney in his defense. 

(2) Competency evaluation.  A competency evaluation is an examination of the
defendant by a qualified mental health professional, appointed by and acting on behalf of the court,
limited to determining whether the defendant is competent to stand trial. Unless otherwise ordered
by the court, a competency evaluation shall be limited to a determination of the defendant’s
competency and shall not state opinions about other matters including the defendant’s sanity at the
time of the offense or ability to form a specific intent.

C. Who may raise.  The issue of the defendant’s competency to stand trial may be
raised by a motion for a competency evaluation by a party or upon the court’s own motion at any
stage of the proceedings.

D. Motion for competency evaluation.
(1) By motion of a party represented by counsel.  When a question of

competence is raised by a party who is represented by counsel, a motion for a competency
evaluation shall be in writing and shall contain the following:

(a) a statement that the motion is based on a good faith belief that the
defendant may not be competent to stand trial;

(b) a recital of the specific facts, observations, and conversations with the
defendant that have formed the basis for the motion. If filed by defense counsel, the motion shall
contain such information without invading the attorney–client privilege;

(c) a statement that the motion is not filed for purposes of delay; 
(d) a statement of whether the motion is opposed as provided in Rule 6-

304 NMRA; and
(e) a request for a competency evaluation.

(2) By motion of a self-represented defendant or upon the court’s own motion.
When a question of competence is raised by a party who is self-represented or upon the magistrate
court’s own motion, the magistrate court shall dispose of the motion by filing an order substantially
in the form approved by the Supreme Court that addresses the following:

(a) whether the motion is based on a good faith belief that the defendant
is not competent to stand trial;

(b) the specific facts, observations, and conversations with the defendant
that have formed the basis for the motion;

(c) whether the motion is advanced for purposes of delay; 
(d) whether the motion is opposed; and
(e) whether a competency evaluation is requested.



E. Resolution of motion; probable cause.  A motion for a competency evaluation shall
not be opposed, except on the grounds that the motion is advanced for an improper purpose such as
harassment or delay. In considering a motion, the court shall comply with the following procedures.

(1) Unopposed.  Within forty-eight (48) hours of the filing of a motion that is
unopposed under Subparagraph (D)(1)(d) of this rule, the court shall file an order substantially in
the form approved by the Supreme Court finding whether the motion is supported by probable cause
to believe that the defendant is not competent to stand trial. The determination shall be based solely
upon the allegations in the motion and upon the court’s own observations of the defendant.

(2) Opposed.  A response in opposition to a motion for a competency evaluation
shall be in writing, shall cite specific facts in opposition to the motion, and shall be filed within five
(5) days of the filing of the motion or be deemed waived. Upon the filing of a response in
opposition, the court shall do one of the following:

(a) unless the court determines that a hearing on the motion is necessary,
file an order substantially in the form approved by the Supreme Court within forty-eight (48) hours
finding whether there is probable cause to believe that the defendant is not competent to stand trial;
or 

(b) hold a hearing on the motion and file an order substantially in the form
approved by the Supreme Court within fifteen (15) days of the filing of the response finding whether
there is probable cause to believe that the defendant is not competent to stand trial.

(3) Sanctions.  If the court finds that either party lacked reasonable grounds to
file or oppose the motion, the court may initiate contempt proceedings consistent with Rule 6-111
NMRA. 

(4) Review.  A party aggrieved by an order finding no probable cause to believe
that the defendant is not competent to stand trial may petition the district court for review of that
order.

F. Transfer to district court; effect on magistrate court proceedings.  An order
finding probable cause that the defendant is not competent to stand trial under Paragraph E of this
rule also shall transfer the case to the district court for further proceedings under Rule 5-602.1
NMRA. When such an order is filed, jurisdiction over the defendant and any conditions of release
shall be transferred to the district court. Any conditions of release and any bond set by the magistrate
court shall continue in effect unless amended by the district court. The magistrate court shall
suspend its case pending remand from the district court. 
[Approved by Supreme Court Order No. ____________, effective _______________.] 

Committee commentary.  — The magistrate court shall transfer a case to the district court
for a competency determination when the court finds probable cause that the defendant is not
competent to stand trial. Probable cause may arise from the court’s own observations or from the
factual allegations in a  party’s motion. If the magistrate court finds probable cause that the
defendant is not competent, the magistrate court shall suspend the proceedings and transfer the case
to district court for a determination of competency.
[Approved by Supreme Court Order No. __________, effective ____________________.]



8-507. Insanity [or incompetency]; transfer to district court. 
If the defendant pleads “not guilty by reason of insanity” [or if an issue is raised as to the

mental competency of the defendant to stand trial], the action shall be transferred to the district court
for further proceedings pursuant to the Rules of Criminal Procedure for the District Courts.  The
municipal court shall retain jurisdiction over the defendant and conditions of release until the action
is filed in district court.   
[As amended by Supreme Court Order No. 11-8300-041, effective for cases filed on or after
_________________.]

[NEW MATERIAL]
8-507.1.  Competency; transfer to district court. 

A. Purpose; scope.  This rule is intended to provide a timely, efficient, and accurate
procedure for resolving whether a defendant is competent to stand trial. Competency to stand trial
is distinct from other questions about mental health, such as the defendant’s sanity at the time of the
alleged offense and capacity to form specific intent. A party shall not use this rule for purposes
unrelated to the defendant’s competency to stand trial, such as to obtain information for mitigation
of sentence, to obtain a favorable plea negotiation, or to delay the proceedings against the defendant.

B. Definitions.  For purposes of this rule, the following definitions shall apply.
(1) Competency.  The terms competency, competence, and competent are used

interchangeably throughout this rule and refer to whether the defendant understands the nature and
significance of the criminal proceedings against him, has a factual understanding of the criminal
charges, and is able to assist his attorney in his defense. 

(2) Competency evaluation.  A competency evaluation is an examination of the
defendant by a qualified mental health professional, appointed by and acting on behalf of the court,
limited to determining whether the defendant is competent to stand trial. Unless otherwise ordered
by the court, a competency evaluation shall be limited to a determination of the defendant’s
competency and shall not state opinions about other matters including the defendant’s sanity at the
time of the offense or ability to form a specific intent.

C. Who may raise.  The issue of the defendant’s competency to stand trial may be
raised by a motion for a competency evaluation by a party or upon the court’s own motion at any
stage of the proceedings.

D. Motion for competency evaluation.
(1) By motion of a party represented by counsel.  When a question of

competence is raised by a party who is represented by counsel, a motion for a competency
evaluation shall be in writing and shall contain the following:

(a) a statement that the motion is based on a good faith belief that the
defendant may not be competent to stand trial;

(b) a recital of the specific facts, observations, and conversations with the
defendant that have formed the basis for the motion. If filed by defense counsel, the motion shall
contain such information without invading the attorney–client privilege;

(c) a statement that the motion is not filed for purposes of delay; 
(d) a statement of whether the motion is opposed as provided in Rule 8-

304 NMRA; and
(e) a request for a competency evaluation.



(2) By motion of a self-represented defendant or upon the court’s own motion.
When a question of competence is raised by a party who is self-represented or upon the magistrate
court’s own motion, the magistrate court shall dispose of the motion by filing an order substantially
in the form approved by the Supreme Court that addresses the following:

(a) whether the motion is based on a good faith belief that the defendant
is not competent to stand trial;

(b) the specific facts, observations, and conversations with the defendant
that have formed the basis for the motion;

(c) whether the motion is advanced for purposes of delay; 
(d) whether the motion is opposed; and
(e) whether a competency evaluation is requested.

E. Resolution of motion; probable cause.  A motion for a competency evaluation shall
not be opposed, except on the grounds that the motion is advanced for an improper purpose such as
harassment or delay. In considering a motion, the court shall comply with the following procedures.

(1) Unopposed.  Within forty-eight (48) hours of the filing of a motion that is
unopposed under Subparagraph (D)(1)(d) of this rule, the court shall file an order substantially in
the form approved by the Supreme Court finding whether the motion is supported by probable cause
to believe that the defendant is not competent to stand trial. The determination shall be based solely
upon the allegations in the motion and upon the court’s own observations of the defendant.

(2) Opposed.  A response in opposition to a motion for a competency evaluation
shall be in writing, shall cite specific facts in opposition to the motion, and shall be filed within five
(5) days of the filing of the motion or be deemed waived. Upon the filing of a response in
opposition, the court shall do one of the following:

(a) unless the court determines that a hearing on the motion is necessary,
file an order substantially in the form approved by the Supreme Court within forty-eight (48) hours
finding whether there is probable cause to believe that the defendant is not competent to stand trial;
or 

(b) hold a hearing on the motion and file an order substantially in the form
approved by the Supreme Court within fifteen (15) days of the filing of the response finding whether
there is probable cause to believe that the defendant is not competent to stand trial.

(3) Sanctions.  If the court finds that either party lacked reasonable grounds to
file or oppose the motion, the court may initiate contempt proceedings consistent with Rule 8-110
NMRA. 

(4) Review.  A party aggrieved by an order finding no probable cause to believe
that the defendant is not competent to stand trial may petition the district court for review of that
order.

F. Transfer to district court; effect on municipal court proceedings.  An order
finding probable cause that the defendant is not competent to stand trial under Paragraph E of this
rule also shall transfer the case to the district court for further proceedings under Rule 5-602.1
NMRA. When such an order is filed, jurisdiction over the defendant and any conditions of release
shall be transferred to the district court. Any conditions of release and any bond set by the municipal
court shall continue in effect unless amended by the district court. The municipal court shall suspend
its case pending remand from the district court. 
[Approved by Supreme Court Order No. ___________, effective _______________.] 



Committee commentary. — The municipal court shall transfer a case to the district court
for a competency determination when the court finds probable cause that the defendant is not
competent to stand trial. Probable cause may arise from the court’s own observations or from the
factual allegations in a  party’s motion. If the municipal court finds probable cause that the defendant
is not competent, the municipal court shall suspend the proceedings and transfer the case to district
court for a determination of competency.
[Approved by Supreme Court Order ___________, effective __________.]

[NEW MATERIAL]
9-404A. Order on motion for competency evaluation; transfer.

[For use with Magistrate Court Rule 6-507.1 NMRA
and Municipal Court Rule 8-507.1 NMRA]

STATE OF NEW MEXICO
[COUNTY OF _________________]
[CITY OF _____________________]
_________________ COURT

STATE OF NEW MEXICO
[COUNTY OF _________________]
[CITY OF _____________________]

v. No. ______________

___________________________, Defendant.

ORDER ON MOTION FOR COMPETENCY EVALUATION
[AND TRANSFERRING CASE]

The Court, having considered the motion for competency evaluation [and the response in
opposition] and being otherwise fully advised in the premises, FINDS and CONCLUDES:

1. An issue as to the defendant’s competency to stand trial has been raised by motion of:
[  ] the defense;
[  ] the prosecution; or
[  ] the court. 

2. A limited hearing to determine the propriety of the motion: 
[  ] was held; or
[  ] was not held. 

3. The parties:



[  ] stipulate that this case should be transferred to the district court for a competency
determination; or

[  ] do not stipulate that this case should be transferred to the district court for a
competency determination. 

4. The motion: 
[  ] is based on a good faith belief that the defendant is not competent to stand trial.
[  ] is not based on a good faith belief that the defendant is not competent to stand trial.

5. The motion:
[  ] is not advanced for purposes of delay.
[  ] is advanced for purposes of delay.

6. The court FINDS:
[  ] There IS probable cause to believe that the defendant is not competent to stand trial

based upon the following:
[  ] The facts alleged in the motion for a competency evaluation, which are

[  ] set forth in the written motion and incorporated herein; or
[  ] described as follows: _____________________________________

________________________________________________________________________
_________________________________________________________________________
_________________________________________________________________________;

[  ] The court’s observations of the defendant, described as follows:_________
________________________________________________________________________
________________________________________________________________________
_____________________________________________________________________; and

[  ] Other: ________________________________________________________
_________________________________________________________________________
_________________________________________________________________________.

OR

[  ] There IS NOT probable cause to believe that the defendant is not competent to stand
trial.

7. It is ORDERED that the proceedings in this case:
[  ] shall be suspended, and this case shall be transferred to the district court for a

determination of competency; or 
[  ] shall not be transferred to the district court because the allegations are insufficient

to demonstrate probable cause that the defendant is not competent to stand trial.

________________________________
Judge



________________________________
Prosecutor - approved as to form

________________________________
Defendant - approved as to form

USE NOTES

1. Although the ultimate determination of the defendant’s competency to stand trial is
made by the district court, the magistrate or municipal court should determine, prior to transferring
a case to district court, whether the factual allegations of incompetency are sufficient to demonstrate
probable cause that the defendant is not competent to stand trial. See Rule 6-507.1 NMRA.

2. A defendant is competent to stand trial if the defendant (1) understands the nature and
gravity of the proceedings, (2) understands that he or she is being charged on a serious crime, and
(3) is capable of assisting in his or her own defense. See State v. Chapman, 1984-NMSC-078, ¶ 5,
101 N.M. 478, 684 P.2d 1143; see also UJI 14-5104 NMRA. 

[Approved by Supreme Court Order No. ______________, effective _________________.]

[NEW MATERIAL]
9-514.  Order on motion for a competency evaluation.

[For use with Rule 5-602.1 NMRA]
 
STATE OF NEW MEXICO  
COUNTY OF ___________________   
__________________ DISTRICT COURT

[STATE OF NEW MEXICO]  
[COUNTY OF ___________________]
[CITY OF _______________________]

v. No. __________

___________________________________, Defendant.  

ORDER ON MOTION FOR COMPETENCY EVALUATION

The Court, having considered the motion for competency evaluation [and the response in
opposition] [and after a hearing] and being otherwise fully advised in the premises, FINDS and
CONCLUDES:

[   ] The motion is well-taken and is GRANTED because there is probable cause to believe that
the defendant is not competent to stand trial based upon the following:



[ ] The facts alleged in the motion for a competency evaluation;

[ ] The court’s observations of the defendant, described as follows: __________
________________________________________________________________________
_____________________________________________________________________; and

[ ] Other: ________________________________________________________
_________________________________________________________________________
_________________________________________________________________________.

[   ] The motion is not well-taken and is DENIED.

(Complete the following only if the motion is GRANTED)

The Court therefore ORDERS the following:

1. The competency evaluation shall be performed by __________________________.

2. The evaluation shall be completed and a written report shall be filed with the court
within

[ ] 21 days of the filing of this order if the defendant is in custody; or

[ ] 30 days of the filing of this order if the defendant is at liberty.

3. The report filed under Paragraph 2 of this order shall include only those matters
which form the basis for the evaluator’s conclusion about the defendant’s present competency and
shall clearly state the evaluator’s conclusion. The report SHALL NOT include a description of the
defendant’s criminal or employment history; prior bad acts; or version of events before, during, or
after the offense, unless specifically related to the defendant’s present competency.

4. Any party who objects to the conclusion set forth in the report filed under Paragraph
2 of this order shall file such objections in writing within 7 days of the filing of the report.

5. The parties shall return to court for a hearing on the question of the defendant’s
competency on ________________ (date—not to exceed 30 days from the date of this order if the
defendant is in custody or 45 days if the defendant is at liberty) at ______________ (time), unless
the court, upon its own motion or upon the motion of the parties, rules at an earlier time on the
defendant’s competency without a hearing.

6. Other: _____________________________________________________________
_______________________________________________________________________________
_______________________________________________________________________________.



IT IS SO ORDERED.

_____________________
District Court

____________________
Attorney for the State

____________________
Attorney for the defendant

[Approved by Supreme Court Order No. ____________, effective __________________.]
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