
















































Stein Law, P.C. dba Mountain Peak Law Group, PC submits the below commentary in opposition 
to the following proposed rule changes: Proposal 2020-011 - Consumer debt litigation in magistrate 
and metropolitan courts [Rules 2-201, 2-401, 2-702, 2-703, 3-201, 3-401, 3-702, and 3-704 NMRA and 
Form 4-226 NMRA] [comments begin on p.12] 

The purpose of the Magistrate and Metropolitan courts, in contrast to District Courts, is to 
provide parties with small balance matters an unbiased forum to secure just, speedy and inexpensive 
adjudication. Proposed Rule 2-201(E) as constructed is patently biased against one type of Plaintiff. 
Many of the parties affected by this rule change would be small business attempting to recover 
receivables necessary for continued operations. Much like a bill of attainder, this rule singles out a 
group of people and punishes them for their status when the existing rules of evidence sufficiently 
address a Plaintiff's burden of proof. 

Proposed Rule 2-401(0)(2) again attempts to change the Magistrate and Metropolitan courts 
rules to create an extraordinary burden for one group of people. When a debt is bought or sold, its 
validity or enforceability does not change. Debt buying, while not in public favor, is an important part of 
the debt cycle and recovery by lenders. This process allows lenders the liquidity to continue originating 
new loans and keeps credit available for those who need it. Adding a personal knowledge requirement 
for every sale along the chain of title, especially for low balance accounts, creates a nearly impossible 
burden as it attaches the validity of the transfer to an individual present at the sale, not to the business 
who owns the account. Individuals come and go with employers, but the records and institutional 
knowledge of the transfer remain with the business that owns the account. 

Further, the idea of requiring businesses to have personal knowledge of each step in the chain 
of title is contrary to established case law in New Mexico. Courts have widely accepted the adoptive 
business records doctrine wherein one company incorporates the business records of another company 
into its own business records. United States v. Powers, 578 Fed.Appx. 763, 779 (10th Cir. 2014). Under 
that doctrine, the "record created by a third party and integrated into another entity's records is 
admissible as the record of the custodian entity, so long as the custodian entity relied upon the accuracy 
of the record and the other requirements of Rule803(6), [the business records exception to the hearsay 
rule,] are satisfied." Brawner v. Allstate lndem. Co., 591 F.3d 984,987 (8th Cir. 2010). As such, the 
personal knowledge requirement in the new rule exceeds the evidentiary requirements of nearly all 
other jurisdictions. Considering the limited jurisdiction of the Magistrate and Metropolitan courts, 
exceeding the evidentiary burden required by the federal district courts is in apropos. 
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Google Groups

Comments to Proposed Changes to Rules of Civil Procedure 2-201, 2-401, 2-702, 2-
703, 3-201, 3-401, 3-702 and 3-704 and Form 4-226

Patricia Simpson <patricia@simpsonlawoffice.com> Apr 17, 2020 11:33 AM
Posted in group: nmsupremecourtclerk

Mr. Moya:

 

Below are my comments to Proposed Changes to Rules of Civil Procedure 2-201, 2-401, 2-702, 2-703  and
Form 4-226:

 

Magistrate Courts are, as the Judge’s tell people every day, “people’s courts.”  Many, many, many, if not the
majority of, parties in Magistrate Courts represent themselves.  The proposed amendments and revisions to
Form 4-226 are very complicated and confusing and time consuming.  Non-legal trained parties will have
great difficulty understanding and completing the forms.  Who is going to explain to these pro se parties what
information goes into forms and how to complete them?  Pro se Clinics are already over-full and over
whelmed.  This is not to mention that Magistrate Judges are not legally trained.  Who is going to train them? 
Who is going to tell the pro se parties which form they need to use for the type of case they are filing?  What
about amending the ANSWER TO CIVIL COMPLAINT form?  Who is going to assist pro se defendants in
preparing answers to the complex complaints?  How many pro se litigants do you think will even begin to
understand the information needed and stated in the proposed new form?

 

The proposed amendments will force otherwise pro se litigants to obtain legal representation and if they
cannot afford legal representation, they simply won’t file complaints or won’t filed answers to complaints.  In
my opinion, the proposed amendments will be more detrimental to consumer debtors than beneficial.  They
will significantly increase the legal costs that are borne by the consumer debtor, thereby increasing the
financial burden on them even more.    The proposed amendments should not take place in Magistrate
Courts where the majority of all parties, including the judges, have no legal training and cannot begin to even
comprehend the complexity of the amendments.

 

Thank you for considering my comments.

 

Patricia L. Simpson

 

SIMPSON LAW OFFICE

4001 N. Butler Ave., Ste 8101

Farmington, NM  87401

(505) 325-0380   Fax (505) 325-4550

patricia@simpsonlawoffice.com
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Google Groups

Comments to proposed amendments to Supreme Court Rules of Practice &
Procedure

Katherine Gibson <albdkjg@nmcourts.gov> Apr 17, 2020 1:45 PM
Posted in group: nmsupremecourtclerk

Greetings:

These comments relate to the proposed revisions to Form 4-905 (Summons and no�ce of trial on pe��on for
writ of res�tu�on – Uniform Owner-Resident Rela�ons Act), and Form 4-924 for Mobile Home Park Act cases.

Proposed addi�on regarding right to jury trial.  I believe there may not be a right to a jury trial on the issue of
res�tu�on (evic�on/possession), which by statute must be heard by the court within 7 to 10 days from return of
service of summons.  NMSA 1978, § 47-8-43(A)(1).  I suggest a modifica�on to avoid crea�ng the expecta�on of a
right to a jury on the evic�on issue.  Par�es are en�tled to a jury trial on damages, which may be set and
determined separately from the discrete issue of evic�on if a jury is requested.   This comment applies to the
same proposed addi�on to Form 4-924 (Summons and no�ce of trial on pe��on for termina�on of tenancy -
Mobile Home Park Act).

Proposed dele�on of language regarding taped proceedings in metropolitan court.  For Form 4-905 - I suggest
retaining the first sentence:  “If you want a tape recording of any proceeding, you must request it before the
beginning of the proceeding.”   Metropolitan court is no longer a court of record in UORRA cases; however, any
record created in the metropolitan court is helpful to the district court conduc�ng de novo appellate
review, and li�gants may wish to have a record for purposes of using it in an appeal.  Though a recording of the
proceedings is not required for appellate review, li�gants should be made aware of the op�on to request one. 

Katherine J. Gibson
Staff Attorney
Second Judicial District Court
P.O. Box 488
Albuquerque, NM  87103  

https://groups.google.com/a/nmcourts.gov/d/topic/nmsupremecourtclerk-grp/YG4rj7uShAQ
https://groups.google.com/a/nmcourts.gov/d/forum/nmsupremecourtclerk-grp


Google Groups

Comments to proposed revision to form 4-905

Gene Vance <gvance@vancefirm.com> Apr 17, 2020 2:29 PM
Posted in group: nmsupremecourtclerk

Dear Mr. Moya,

 

As an attorney who practices frequently in the landlord tenant area and was a long time member of
the rules committee for Magistrate and Metropolitan Court, I would respectfully suggest that the form changes
be given additional thought.

 

Eliminating the notice concerning recording in Metropolitan Court may be premature. First, to my
knowledge, there is no rule in place for how Metropolitan Court Appeals under the New Mexico Uniform Owner
Resident Relations Act (NMUORRA)  will be handled in the Second Judicial District following the changes to
NMSA 1978 34-8A-6. At present, the District Court is ordering litigants to file a statement of issues under the
current Rule 1-073, which requires citation to the record. It seems like we should have a rule in place
determining how the appeals will be handled before the summons form is changed.

 

Second, It is not clear how Mobile Home Park Act Appeals will be handled or which court has appellate
jurisdiction. We also have the possibility that a case including a claim under the NMUORRA will be combined
with another claim which is an on-record civil matter. This happens with counterclaims not governed by the
NMUORRA. It also happens where it is not clear whether the NMUORRA or the Forcible Entry and Detainer
law will be applied, such as cases where exemptions to the NMUORRA are in question.  Until this new statute
is interpreted, it is premature to eliminate the notice regarding a record. It is important that the defendant
know that requesting a record may affect the right to appeal, and what is gained from eliminating this notice is
outweighed by the injustice to a defendant who does not request a record when one turns out to have been
required.

 

Finally, in the last legislative session, the original House sponsor of the statute which changed the
Metropolitan Court appellate jurisdiction submitted a bill to repeal much of it. The bill did not make it in the
Governor’s message. It is expected that she will do so again in the general session 8 months from now.

 

I also have concerns about the benefit and detriment of the addition concerning the possible right to a
jury trial. In the vast majority of restitution cases, the only hearing is the hearing on the writ of restitution. That
hearing does not carry a right to a jury trial. This language on the summons needs to be very carefully limited
or it will create far more confusion than it eliminates. The proposed language is fairly vague, but there should,
perhaps, be some indication that the hearing for possession does not carry with it a right to a jury so that
Defendants do not needlessly pay the jury fee.

 

Thank you very much for the consideration of the committee and the court.

 

Gene Vance

https://groups.google.com/a/nmcourts.gov/d/topic/nmsupremecourtclerk-grp/zZ8mFd8WbnE
https://groups.google.com/a/nmcourts.gov/d/forum/nmsupremecourtclerk-grp
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Terri Saxon <suptls@nmcourts.gov>

Rule Proposal Comment Form
1 message

mailservices@sks.com <mailservices@sks.com> Fri, Apr 17, 2020 at 3:17 PM
To: supjdm@nmcourts.gov, suptls@nmcourts.gov, supjls@nmcourts.gov

Your Name
John P. Burton

Phone Number
5059543906

Email
jburton@rodey.com

Proposal Number
2020-011

Comment
This comment is my own personal view, and not of my law firm, any of its other lawyers, any other group to which I
belong, or any client.

I have reviewed the other comments in support of the amendments and in opposition. I submit that those in support have
the more persuasive case.  

One addition would be of great help: A reference to the comparable 2016 amendments to the Rules of Civil Procedure for
the District Courts and to the advisory committee's note to Rule 1-009(J).

The opponents of the amendment are incorrect when they claim a conflict because 2-201(D) provides a rule evidence and
they assert that proposed rules 2-201(E) and 2-401(D) would create conflicting evidence rules. The fallacy is that the
proposed rules do not create evidentiary rules. Instead, 2-201(E)clearly creates a pleading rule and 2-401(D)clearly
creates a standing rule. It is up to the Court whether to make this distinction even clearer.

The opponents' other arguments are similarly misplaced.

Upload
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April 17, 2020 

 

Honorable Judith K. Nakamura, Chief Justice 

Honorable Barbara J. Vigil, Senior Justice 

Honorable Michael E. Vigil, Justice 

Honorable C. Shannon Bacon, Justice 

Honorable David K. Thomson, Justice 

 

 Re: Rule Change Proposal 2020-011 

 

 

Honorable Justices, 

 

I write in support of the proposed rule changes relating to consumer debt collection cases in 

Metropolitan and Magistrate Courts.  My firm is dedicated to protecting consumers, including 

consumers faced with debt collection abuse.  Our experience leads us to believe that these rule 

changes are absolutely essential to assuring fairness in the Courts for all New Mexicans. 

 

Three years ago, New Mexico’s District Courts adopted rules identical to those now proposed for 

the Metropolitan and Magistrate Courts.  At the time, opponents from the debt collection industry 

predicted dire results from these changes.  None of the predictions have come to pass.  The Courts 

should now create a uniform set of standards for consumer debt collection cases across all trial 

courts in the State. 

 

The purpose of the proposed rule changes is to ensure that all litigants have access to justice.  While 

industry opponents claim that the rules unfairly disfavor debt collectors, this is untrue.  The rules 

simply require that debt collectors provide full and transparent documentation of their claims.  The 

reason that special rules are needed in consumer debt collection cases is that these cases are 

different.   

 

Over the past decade, the “debt buyer” industry has exploded.  Many debt collection cases are filed 

by debt buyers rather than the original creditor, and even those cases filed on behalf of original 

creditors are often prosecuted by high volume debt collection firms.  Debts often pass through 

multiple debt buyers before a case is filed in court.   Because of the high volume, low margin 

nature of the industry, debt buyers rarely invest the time to acquire documentation to prove their 

claims, such as the underlying contract.   Lawsuits are filed without even perfunctory evaluation 

of the accuracy or adequacy of the data.   As a result, errors are common.  One study found that in 

53% of debt collection contacts, consumers reported that an incorrect amount was sought, the debt 

was not owed, or the person owing the debt was a family member, not the person contacted.  These 

LAW OFFICES OF 

FEFERMAN, WARREN & MATTISON 
300 Central Avenue, S.W. 

Suite 2000 West 

Albuquerque, New Mexico 87102 

consumer@nmconsumerwarriors.com 

 

Richard N. Feferman                                                                                                                           Phone (505) 243-7773 

Susan M. Warren                                                                                                                                 Fax (505) 243-6663 

Nicholas H. Mattison 

 

    

   



errors notwithstanding, debt buyers commonly win judgments, since unsophisticated consumers, 

lacking counsel, allow default judgment to be entered against them.   

 

It was this potential for abuse that led to the adoption of the District Court rules three years ago.  

The Committee Commentary to Rule 1-009 NMRA explains that: 

 

. . . amendments to the rules are necessary to alleviate systemic problems and abuses 

that currently exist in the litigation of consumer debt cases.  These include 

pleadings and judgments based on insufficient or unreliable evidence, “robo-

signing” of affidavits by those with no personal knowledge of the debt at issue, 

creditors suing and obtaining judgments on time-barred debts, and an alarmingly 

high percentage of default judgments (often caused in part by a lack of sufficient 

detail in the complaint for a self-represented defendant to determine the nature of 

the claim and its validity). 

 

The same concerns should lead to the adoption of identical rules for the Metropolitan and 

Magistrate Courts.   

 

Arguments against adoption of the proposed rules by the debt collection industry are overblown 

and unconvincing.  Several collectors have claim (without citation) that the rules “impair[ ] the 

obligation of contracts” under the Constitution.  Constitutional case law does not support this 

claim.  Honeyman v. Hanan, 302 U.S. 375, 378 (1937) (“The Federal Constitution does not 

undertake to control the power of a state to determine by what process legal rights may be asserted 

or legal obligations be enforced, provided the method of procedure gives reasonable notice and 

affords fair opportunity to be heard before the issues are decided”).  Another debt collector argues 

that it is too burdensome to require debt collectors to itemize the amount owed by the consumer at 

the time of default, and that debt collectors should instead be permitted to rely on arcane “charge-

off balances” reflecting internal creditor accounting.  These charge-off balances are meaningless 

to the consumer and legally irrelevant to the debt collector’s claims.  It is emblematic of the abuses 

of the industry that representatives have the gall to claim that they should not be required in a 

lawsuit to explain how much the consumer owes.  One debt collector goes so far as to assert that 

the proposed rules are unfair in requiring personal knowledge to support a debt collector’s claims.  

The requirement of personal knowledge is fundamental in New Mexico’s Rules of Evidence.  Rule 

11-602 NMRA; Martinez v. Metzgar, 1981-NMSC-126, ¶ 9, 97 N.M. 173, 175 (“Belief or opinion 

testimony alone, no matter how sincere it may be, is not equivalent to personal knowledge.”).1   

 

In the final analysis, the proposed rules are a reasonable response to the special problems presented 

by consumer debt collection cases.  Debt collectors with adequate documentation of their claims 

will not be disadvantaged in any way.  Consumers will be able to understand the nature of the 

claims against them, allowing them to evaluate potential defenses or settle meritorious cases when 

no defenses exist. 

 

Thank you for your consideration of this matter. 

 

 
1 Several debt collectors have also claimed that the new rules conflict with Rule 2-201(D) and 3-201(C) NMRA, which 

create a presumption of validity for a verified account.  This is incorrect.  The amended rules simply create an 

exception to these rules for consumer debt collection cases. 



Sincerely, 

 

/s/Nicholas H. Mattison 

Nicholas H. Mattison 
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April 17, 2020 
 
Joey D. Moya, Clerk  
New Mexico Supreme Court  
P.O. Box 848  
Santa Fe, New Mexico 87504-0848 
submitted online only: http://supremecourt.nmcourts.gov/open-for-comment.aspx  
 
Re: Comments on Proposal 2020-011, Consumer debt litigation in magistrate and 

metropolitan courts [Rules 2-201, 2-401, 2-702, 2-703, 3-201, 3-401, 3-702, and 3-
704 NMRA and Form 4-226 NMRA] 

 
To Chief Justice Judith K. Nakamura, Senior Justice Barbara J. Vigil, Justice Michael E. 
Vigil, Justice C. Shannon Bacon, Justice David K. Thomson; and to the Rules of Civil 
Procedure for State Courts Committee: 
  
New Mexico Legal Aid (NMLA) is strongly in favor of the adoption of Proposal 2020-011 to 
increase protections to consumers in consumer debt collection cases in the Magistrate and 
Metropolitan Courts in a manner comparable to the protections approved by the New Mexico 
Supreme Court in 2016 for such cases in the District Courts.  Since the District Court rules 
became effective in July 2017, NMLA has seen numerous consumer debt collection cases 
filed in the Magistrate and Metropolitan Courts which did not satisfy the enhanced consumer 
debt claim pleading requirements established for the District Courts.  However, since those 
cases were brought in the Magistrate or Metropolitan Courts, those pleading requirements did 
not apply, allowing those cases—and surely numerous others that NMLA never saw—to be 
brought and to move forward without the same floor of protections for consumers in place in 
the District Courts.   
 
There is no justification for leaving consumers exposed to the same debt collection abuses in 
the Magistrate and Metropolitan Courts from which they would be protected in the District 
Courts.  The forum in which a consumer debt claim case is filed does not seem always to be 
driven by the size or sophistication of the plaintiff, nor by the amount of the claim.  The same 
nationwide debt buyers that file consumer debt claim lawsuits in the District Courts also do 
so in the Magistrate and Metropolitan Courts, so it cannot be said that consumer debt claims 
in those courts are the purview only of small businesses.  Regardless of the size of the 
business, consumers should be entitled to the same level of basic protections from debt 
collection lawsuits being brought without reasonable safeguards, including basic information 
about the debt, information to confirm the identity of the debtor, an effort to assure the statute 
of limitations has not passed, and sufficient evidence of the ownership or assignment of the 
debt.  Many consumer debt claim cases are brought in the District Courts even when the 

http://www.newmexicolegalaid.org/
mailto:robertg@nmlegalaid.org
http://supremecourt.nmcourts.gov/open-for-comment.aspx
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dollar amount of the claims are well within the jurisdictional limit of the Magistrate and 
Metropolitan Courts, so there is no basis to say that the additional consumer protections are 
warranted only for larger claims exceeding the jurisdictional dollar limit of those courts.  
 
Therefore, NMLA supports the proposed rule changes because they would provide 
consumers with the same basic protections regardless of the forum in which creditors file, in 
furtherance of the overall purpose of protecting consumers from the worst litigation abuses of 
the debt collection industry.  See Comment to Rule 1-009 NMRA.    
 
SUGGESTED CHANGES TO THE PROPOSED AMENDMENTS 
 
There is one citation error in the proposed amendment to Form 4-226 NMRA that should be 
corrected.  The proposed amended Form 4-226 includes the statement (found on page 10 of 
Proposal 2020-011), “Plaintiff states, consistent with Rule 1-011 NMRA, Rule 2-301 NMRA, or 
Rule 3-201 NMRA, that the applicable statute of limitations on this claim has not run.”   
The citation to “Rule 3-201” appears to be an error and should be replaced with “Rule 3-
301,” the Metropolitan Court equivalent to Rule 1-011. 
 
As was the case for the corresponding amendments to the rules for the District Courts, the 
effective date for each of the proposed rule changes, including the amendment to Form 4-
226, should specify that it is “effective for all cases pending or filed on or after” the 
appropriate date selected.  Doing so would allow uniformity in the treatment of consumer 
debt claim cases as of the effective date.  Where necessary, plaintiffs in pending cases would 
have to be given an opportunity to come into compliance with the new rules. 
 
For consistency, either the proposed amendment to Rule 2-702(A) NMRA for the Magistrate 
Courts should be changed to be subparagraph (5), or the proposed amendment to Rule 3-
702(A) NMRA for the Metropolitan Courts should be changed to be an unnumbered 
subparagraph.  Both provisions are the same in adding requirements that each court must find 
have been met before granting a default judgment in consumer debt claims.  The differences 
in paragraph numbering or formatting between the proposed amendments to the two rules 
appears to be accidental. 
 
At present, the proposal includes official Committee commentary for only Rules 2-201 and 
3-201 NMRA.  The Committee commentary for each of those two rules is copied from the 
second paragraph of the commentary for the District Court rule containing the comparable 
consumer debt claim provisions, Rule 1-009 NMRA.  The commentary includes the 
statement:  “Medical bills, subject to relevant Health Insurance Portability and 
Accountability Act (HIPAA) regulations, and student loans, are considered consumer debt 
claims for the purposes of this rule; foreclosure actions are not.”  NMLA suggests that the 
clause “foreclosure actions are not” should be deleted from the proposed Committee 
commentary for Rules 2-201 and 3-201, given that the exclusion seems superfluous, since 
foreclosure actions are not within the jurisdiction of Magistrate or Metropolitan Courts. 
 
On a broader scale, NMLA advocates for the Committee to recommend, and for the Court to 
approve, that the final rule changes include Committee commentary adapted from the 
commentary in all of the existing, comparable District Court rules governing consumer debt 
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claims.  NMLA believes that incorporating such commentary would provide similarly useful 
guidance for understanding and applying the Magistrate and Metropolitan Court rule 
changes.  Official committee commentary in the New Mexico Rules Annotated does not 
serve as independent legal authority; “comments must stand on their own merit.”  Cress v. 
Scott, 1994-NMSC-008, ¶ 6, 117 N.M. 3.  Nonetheless, committee commentary can be an 
aide to understanding the intent and context of a New Mexico Supreme Court rule.  See State 
v. Bradford, 2013-NMCA-071, ¶¶ 9, 12. 
 
In large part, the commentaries that accompanied the 2016 amendments to District Court 
Rules 1-009, 1-017(E), 1-055(B), and 1-060(B)(6) NMRA are equally applicable to the 
corresponding proposed amendments to the Magistrate and Metropolitan Court rules.  Some 
changes from the District Court rules’ commentaries would be necessary to adjust references 
to rules and courts; and some language would need to be modified to reflect differences in 
the rules or in the rulemaking process.  NMLA has adapted the commentaries from the 
corresponding District Court rules accordingly, as presented in the attached Exhibit A 
(Suggested Official Committee Commentary for Magistrate Court Rules 2-201, 2-401, 2-702, 
and 2-703 NMRA) and Exhibit B (Suggested Official Committee Commentary for 
Metropolitan Court Rules 3-201, 3-401, 3-702, and 3-704 NMRA).  NMLA believes that 
adoption of these commentaries as part of the proposed rule amendments would provide 
uniform guidance for understanding and applying the consumer debt claim rules. 
 
NMLA supports the adoption of the Proposal and appreciates your consideration of the 
suggested changes above. 
 
Sincerely, 
 
 
Robert Greenbaum 
Staff Attorney 
Las Cruces Office 
 
Mari Kempton 
Managing Attorney - Consumer Law Practice Group 
New Mexico Legal Aid, Inc. 
P.O. Box 25486 
Albuquerque, NM 87125-5486 
(505) 545-8540 
marik@nmlegalaid.org  

Chris Garcia 
Staff Attorney 
New Mexico Legal Aid, Inc. 
P.O. Box 25486 
Albuquerque, NM 87125-5486 
(505) 243-7871 
chris@nmlegalaid.org  
 

Cassie M. Fleming 
Staff Attorney 
New Mexico Legal Aid, Inc. 
P.O. Box 25486 
Albuquerque, NM 87125-5486 
(505) 814-6596 
cassief@nmlegalaid.org 
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Exhibit A 
 

Suggested Official Committee Commentary for Magistrate Court 
Rules 2-201, 2-401, 2-702, and 2-703 NMRA 

 
 
The following suggested commentary shows alterations from the commentary to the 
corresponding district court rules.  References to rules and courts have been adjusted, and some 
language has been modified to reflect differences in the rules or in the rulemaking process. 
 
 
Committee commentary for Rule 2-201 NMRA (adapted from that of Rule 1-009 NMRA): 
 
Paragraph J E of this rule was added in 2016 2020 to provide additional protections to consumers 
in consumer debt collection cases.  Rules 1-017(E)2-401, 1-055(B)2-702(A), and 1-060(B)(6)2-
703(B) NMRA, and Form 4-226 NMRA, were also amended, and Form 4-226 NMRA created, 
for the same purpose.  After considering the New Mexico Supreme Court’s 2016 amendments to 
Rules 1-009, 1-017(E), 1-055(B), and 1-060(B)(6) NMRA, and creation of Form 4-226 NMRA, 
regarding consumer debt claim litigation in the district courts,  consulting with the New Mexico 
Attorney General’s Office Consumer Protection Division and creditor and debtor rights 
representatives, and researching concerns identified by the Federal Trade Commission in its 
report issued in July of 2010, “Repairing a Broken System: Protecting Consumers in Debt 
Collection Litigation and Arbitration,” the Committee concluded, and the Court agreed, that 
similar amendments to the rules for the magistrate courts likewise are necessary to alleviate 
systemic problems and abuses that currently exist in the litigation of consumer debt cases.  These 
include pleadings and judgments based on insufficient or unreliable evidence, “robo-signing” of 
affidavits by those with no personal knowledge of the debt at issue, creditors suing and obtaining 
judgments on time-barred debts, and an alarmingly high percentage of default judgments (often 
caused in part by a lack of sufficient detail in the complaint for a self-represented defendant to 
determine the nature of the claim and its validity). 
 
For an interpretation of the phrase, “acting in the ordinary course of business,” see Wilson v. 
Mass. Mut. Life Ins. Co., 2004-NMCA-051, ¶ 32, 135 N.M. 506, 90 P.3d 525, overruled on other 
grounds by Schultz ex rel. Schultz v. Pojoaque Tribal Police Dep’t, 2010-NMSC-034, 148 N.M. 
692, 242 P.3d 259 (interpreting course of business as “business practice that is routine, regular, 
usual, or normally done”). Medical bills, subject to relevant Health Insurance Portability and 
Accountability Act (HIPAA) regulations, and student loans, are considered consumer debt 
claims for the purposes of this rule; foreclosure actions are not. 
 
 
Committee commentary for Rule 2-401 NMRA (adapted from that of Rule 1-017 NMRA): 
 
Paragraph ED of this rule provides additional protections to consumers in consumer debt 
collection cases.  See Comment to Rule 1-0092-201 NMRA.  Paragraph (ED)(2)’s affidavit 
requirements derive from Rule 1-056(E) NMRA.  A proper affidavit can support the introduction 
of business records.  See Nader v. Blair, 549 F.3d 953, 963 (4th Cir. 2008) (stating that 
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“employees who are familiar with the record-keeping practices of a business are qualified to 
speak from personal knowledge that particular documents are admissible business records, and 
affidavits sworn by such employees constitute appropriate summary judgment evidence.”).  In 
like manner, an affidavit from the “custodian or another qualified witness” or “a certification that 
complies with Rule 11-902(11) or (12) NMRA” that demonstrates compliance with Rule 11-
803(6) NMRA suffice, if the business records accompany the affidavit or certification. 
 
The business records exception allows the records themselves to be admissible but not simply 
statements about the purported contents of the records.  See State v. Cofer, 2011-NMCA-085, ¶ 
17, 150 N.M. 483, 261 P.3d 1115 (holding that, based on the plain language of Rule 11-803(F) 
NMRA (2007) (now Rule 11-803(6) NMRA), “it is clear that the business records exception 
requires some form of document that satisfies the rule’s foundational elements to be offered and 
admitted into evidence and that testimony alone does not qualify under this exception to the 
hearsay rule,” and concluding that “testimony regarding the contents of business records, 
unsupported by the records themselves, by one without personal knowledge of the facts 
constitutes inadmissible hearsay”) (internal quotation marks and citation omitted); Bank of New 
York v. Romero, 2014-NMSC-007, ¶ 33, 320 P.3d 1. 
 
 
Committee commentary for Rule 2-702 NMRA (adapted from that of Rule 1-055 NMRA): 
 
Paragraph BA of this rule was revised in 20162020 to provide additional protections to 
consumers in consumer debt collection cases.  See Comment to Rule 1-0092-201 NMRA.  
Paragraph BA references Rule 1-009(J)(2)2-201(E)(2) NMRA, under which, if the party seeking 
relief in a consumer debt claim has not served and filed with the district magistrate court the 
instrument of writing on which the party’s claim is based, the district magistrate court shall not 
enter a default judgment without the court’s finding of the party’s good cause failure to do so.  
For cases involving a negotiable instrument which is not part of a consumer debt claim,  
Paragraph E of this rule requires that the original negotiable instrument be filed with the court 
unless the party seeking default judgment provides sufficient alternative evidence to demonstrate 
the party’s right to relief. 
 
 
Committee commentary for Rule 2-703 NMRA (adapted from that of Rule 1-060 NMRA): 
 
Deutsche Bank Nat’l Trust Co. v. Johnston, 2016-NMSC-013, ¶ 34, 369 P.3d 1046 provides that 
a judgment “is not voidable under Rule 1-060(B) [NMRA] due to a lack of prudential standing.”  
(Emphasis added).  Rule 1-060(B)(4) NMRA is equivalent to Rule 2-703(B)(3) NMRA in 
providing grounds for relief of a void judgment.  The amendment to Rule 1-060(B)(6)2-703(B) 
adding subparagraph (5) provides a ground for relief in consumer debt litigation separate from 
the relief from voidable judgments under Rule 1-060(B)(4)2-703(B)(3). 
 
Rule 1-060(B)(6)2-703(B)(5) now provides that non-compliance with the requirements of Rule 
1-009(J)(2)2-201(E)(2) NMRA or Rule 1-017(E)2-401(D) NMRA or the failure to have 
substantially complied with Form 4-226 NMRA can provide a basis for granting relief from a 
judgment entered in a case controlled by Rule 1-009(J)2-201(E).  The addition of this language 



 
Ex. A to NMLA’s Comments on Proposal 2020-011 Page 3 of 3 

provides a ground for relief but does not compel the district magistrate court to grant relief in 
every case in which the movant shows non-compliance with these consumer debt provisions.  In 
addition to the requirement of Rule 1-060(B)(6) that the movant file the motion within a 
reasonable time, tThe movant must also demonstrate that it has a meritorious defense.  See 
Rodriguez v. Conant, 1987-NMSC-040, ¶ 18, 105 N.M. 746, 737 P.2d 527.  When these this 
requirements are is met, the court may exercise discretion to determine whether intervening 
equities or other considerations outweigh the desire “that the ultimate result will address the true 
merits and substantial justice will be done.”  Phelps Dodge Corp. v. Guerra, 1978-NMSC-053, 
¶¶ 15, 20, 21, 92 N.M. 47, 582 P.2d 819. 
 
In contrast, a Rule 1-060(B)(4)2-703(B)(3) motion to void the judgment can be brought at any 
time, does not permit the trial court to exercise discretion to deny the motion, Classen v. Classen, 
1995-NMCA-022, ¶¶ 10, 13, 119 N.M. 582, 893 P.2d 478, and does not require proof of a 
meritorious defense.  Peralta v. Heights Med. Ctr., Inc., 485 U.S. 80, 86-87, 108 S. Ct. 896, 900, 
99 L. Ed. 2d 75 (1988). 
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Exhibit B 
 

Suggested Official Committee Commentary for Metropolitan Court 
Rules 3-201, 3-401, 3-702, and 3-704 NMRA 

 
 
The following suggested commentary shows alterations from the commentary to the 
corresponding district court rules.  References to rules and courts have been adjusted, and some 
language has been modified to reflect differences in the rules or in the rulemaking process. 
 
 
Committee commentary for Rule 3-201 NMRA (adapted from that of Rule 1-009 NMRA): 
 
Paragraph J E of this rule was added in 2016 2020 to provide additional protections to consumers 
in consumer debt collection cases.  Rules 1-017(E)3-401, 1-055(B)3-702(A), and 1-060(B)(6)3-
704(B) NMRA, and Form 4-226 NMRA, were also amended, and Form 4-226 NMRA created, 
for the same purpose.  After considering the New Mexico Supreme Court’s 2016 amendments to 
Rules 1-009, 1-017(E), 1-055(B), and 1-060(B)(6) NMRA, and creation of Form 4-226 NMRA, 
regarding consumer debt claim litigation in the district courts,  consulting with the New Mexico 
Attorney General’s Office Consumer Protection Division and creditor and debtor rights 
representatives, and researching concerns identified by the Federal Trade Commission in its 
report issued in July of 2010, “Repairing a Broken System: Protecting Consumers in Debt 
Collection Litigation and Arbitration,” the Committee concluded, and the Court agreed, that 
similar amendments to the rules for the metropolitan courts likewise are necessary to alleviate 
systemic problems and abuses that currently exist in the litigation of consumer debt cases.  These 
include pleadings and judgments based on insufficient or unreliable evidence, “robo-signing” of 
affidavits by those with no personal knowledge of the debt at issue, creditors suing and obtaining 
judgments on time-barred debts, and an alarmingly high percentage of default judgments (often 
caused in part by a lack of sufficient detail in the complaint for a self-represented defendant to 
determine the nature of the claim and its validity). 
 
For an interpretation of the phrase, “acting in the ordinary course of business,” see Wilson v. 
Mass. Mut. Life Ins. Co., 2004-NMCA-051, ¶ 32, 135 N.M. 506, 90 P.3d 525, overruled on other 
grounds by Schultz ex rel. Schultz v. Pojoaque Tribal Police Dep’t, 2010-NMSC-034, 148 N.M. 
692, 242 P.3d 259 (interpreting course of business as “business practice that is routine, regular, 
usual, or normally done”). Medical bills, subject to relevant Health Insurance Portability and 
Accountability Act (HIPAA) regulations, and student loans, are considered consumer debt 
claims for the purposes of this rule; foreclosure actions are not. 
 
 
Committee commentary for Rule 3-401 NMRA (adapted from that of Rule 1-017 NMRA): 
 
Paragraph ED of this rule provides additional protections to consumers in consumer debt 
collection cases.  See Comment to Rule 1-0093-201 NMRA.  Paragraph (ED)(2)’s affidavit 
requirements derive from Rule 1-056(E)3-703(E) NMRA.  A proper affidavit can support the 
introduction of business records.  See Nader v. Blair, 549 F.3d 953, 963 (4th Cir. 2008) (stating 
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that “employees who are familiar with the record-keeping practices of a business are qualified to 
speak from personal knowledge that particular documents are admissible business records, and 
affidavits sworn by such employees constitute appropriate summary judgment evidence.”).  In 
like manner, an affidavit from the “custodian or another qualified witness” or “a certification that 
complies with Rule 11-902(11) or (12) NMRA” that demonstrates compliance with Rule 11-
803(6) NMRA suffice, if the business records accompany the affidavit or certification. 
 
The business records exception allows the records themselves to be admissible but not simply 
statements about the purported contents of the records.  See State v. Cofer, 2011-NMCA-085, ¶ 
17, 150 N.M. 483, 261 P.3d 1115 (holding that, based on the plain language of Rule 11-803(F) 
NMRA (2007) (now Rule 11-803(6) NMRA), “it is clear that the business records exception 
requires some form of document that satisfies the rule’s foundational elements to be offered and 
admitted into evidence and that testimony alone does not qualify under this exception to the 
hearsay rule,” and concluding that “testimony regarding the contents of business records, 
unsupported by the records themselves, by one without personal knowledge of the facts 
constitutes inadmissible hearsay”) (internal quotation marks and citation omitted); Bank of New 
York v. Romero, 2014-NMSC-007, ¶ 33, 320 P.3d 1. 
 
 
Committee commentary for Rule 3-702 NMRA (adapted from that of Rule 1-055 NMRA): 
 
Paragraph BA of this rule was revised in 20162020 to provide additional protections to 
consumers in consumer debt collection cases.  See Comment to Rule 1-0093-201 NMRA.  
Paragraph BA references Rule 1-009(J)(2)3-201(E)(2) NMRA, under which, if the party seeking 
relief in a consumer debt claim has not served and filed with the district metropolitan court the 
instrument of writing on which the party’s claim is based, the district metropolitan court shall not 
enter a default judgment without the court’s finding of the party’s good cause failure to do so.  
For cases involving a negotiable instrument which is not part of a consumer debt claim,  
Paragraph E of this rule requires that the original negotiable instrument be filed with the court 
unless the party seeking default judgment provides sufficient alternative evidence to demonstrate 
the party’s right to relief. 
 
 
Committee commentary for Rule 3-704 NMRA (adapted from that of Rule 1-060 NMRA): 
 
Deutsche Bank Nat’l Trust Co. v. Johnston, 2016-NMSC-013, ¶ 34, 369 P.3d 1046 provides that 
a judgment “is not voidable under Rule 1-060(B) [NMRA] due to a lack of prudential standing.”  
(Emphasis added).  Rule 1-060(B)(4) NMRA is equivalent to Rule 3-704(B)(3) NMRA in 
providing grounds for relief of a void judgment.  The amendment to Rule 1-060(B)(6)3-704(B) 
adding subparagraph (5) provides a ground for relief in consumer debt litigation separate from 
the relief from voidable judgments under Rule 1-060(B)(4)3-704(B)(3). 
 
Rule 1-060(B)(6)3-704(B)(5) now provides that non-compliance with the requirements of Rule 
1-009(J)(2)3-201(E)(2) NMRA or Rule 1-017(E)3-401(D) NMRA or the failure to have 
substantially complied with Form 4-226 NMRA can provide a basis for granting relief from a 
judgment entered in a case controlled by Rule 1-009(J)3-201(E).  The addition of this language 
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provides a ground for relief but does not compel the district metropolitan court to grant relief in 
every case in which the movant shows non-compliance with these consumer debt provisions.  In 
addition to the requirement of Rule 1-060(B)(6) that the movant file the motion within a 
reasonable time, tThe movant must also demonstrate that it has a meritorious defense.  See 
Rodriguez v. Conant, 1987-NMSC-040, ¶ 18, 105 N.M. 746, 737 P.2d 527.  When these this 
requirements are is met, the court may exercise discretion to determine whether intervening 
equities or other considerations outweigh the desire “that the ultimate result will address the true 
merits and substantial justice will be done.”  Phelps Dodge Corp. v. Guerra, 1978-NMSC-053, 
¶¶ 15, 20, 21, 92 N.M. 47, 582 P.2d 819. 
 
In contrast, a Rule 1-060(B)(4)3-704(B)(3) motion to void the judgment can be brought at any 
time, does not permit the trial court to exercise discretion to deny the motion, Classen v. Classen, 
1995-NMCA-022, ¶¶ 10, 13, 119 N.M. 582, 893 P.2d 478, and does not require proof of a 
meritorious defense.  Peralta v. Heights Med. Ctr., Inc., 485 U.S. 80, 86-87, 108 S. Ct. 896, 900, 
99 L. Ed. 2d 75 (1988). 



 

 

 

 

Joey D. Moya, Clerk 
New Mexico Supreme Court 
P O Box 848 
Santa Fe, New Mexico 87504 

April 17, 2020 
 
Dear Chief Justice Nakamura,  
 
On behalf of the New Mexico Center on Law & Poverty, we submit these comments in support of 
Supreme Court Proposal 2020-11.  We urge the Court to adopt in full the proposed changes to 
Court Rules 2-107, 2-201, 2-401, 2-702, 2-703, 3-107, 3-201, 3-401, 3-702, and 3-704 and Civil 
Form 4-226.  
 
The proposed amendments are necessary to stop the most abusive debt collection practices in 
New Mexico Courts. In 2016, after the Attorney General’s Office received reports of predatory 
debt collection practices in the state courts, the Supreme Court initiated a rulemaking to amend 
the New Mexico District Court Rules of Civil Procedure. The 2016 amendments established 
minimal pleading requirements for plaintiffs filing consumer debt collection actions in District 
Courts. Unfortunately, the same predatory debt collection practices have persisted in the 
Metropolitan and Magistrate Courts. We hope the Court will adopt Proposal 2020-11 to address 
pervasive predatory practices and eliminate procedural inconsistencies across New Mexico Courts.  
 
Predatory Debt Collection Practices Are a Documented Problem in New Mexico.  
Abuses in the debt collection and debt litigation industry have been well documented nationally. 
In 2010, the Federal Trade Commission (FTC) has conducted extensive research around the 
country and thoroughly documented the most pervasive abuses in debt litigation.1 The FTC noted 
that debt collection lawsuits filed without sufficient evidence, resulting in high rates of default 
judgments, improper wage garnishment, and attempts to collect on time-barred debts occurred in 
courts across the country at alarming rates.2  
 
A primary reason for the proliferation of predatory debt collection abuses nationally is the growth 
of the debt buying industry. Debt buyers are third party companies that purchase defaulted debt 
for fractions of pennies on the dollar. In the past decade, the debt buying industry has grown 
significantly. After purchasing defaulted debt, third party debt buyers attempt to recoup whatever 
costs possible, often using aggressive collection tactics, including filing lawsuits en masse. 
 

 
1 Federal Trade Commission, “Repairing a Broken System: Protecting Consumers in Debt Collection Litigation and 

Arbitration” ii https://www.ftc.gov/sites/default/files/documents/reports/federal-trade-commission-bureau-consumer-

protection-staff-report-repairing-broken-system-protecting/debtcollectionreport.pdf (2010). 
2 Id.  



 
 

2 

 

However, debt collectors or ““mass filers,” as they are frequently described, often lack information 
about the underlying debts themselves, such as when an alleged debtor entered into a contract, 
with whom the debtor entered the contract, or even the original amount. This lack of information 
leads to precisely the problem that Proposal 2020-11 attempts to address: lawsuits filed with 
insufficient evidence that frequently result in defaults against consumers who do not have enough 
information to contest the debt in court. 
 
Abusive debt collection is unfortunately ubiquitous not only nationally, but also here in New 
Mexico. 40% of New Mexicans are currently facing a debt in collections.3 Debt/money due cases 
make up a substantial volume of Magistrate and Metropolitan judges’ civil dockets across the New 
Mexico.  Cases with insufficient pleadings, often brought by non-attorneys with very little 
information about the alleged debts, proliferate. Many cases are filed by debt collectors who lack 
the legal authority to enforce the debt – nearly a quarter of all public complaints about debt 
collection concern false representations of the money owed.4  
 
The current system in place in Metropolitan and Magistrate Courts is unfair for consumers, who 
could be facing a lawsuit for a decade-old debt, or an incorrect debt, or a debt that they never 
even owed, without any safeguards to address the abusive practices. Defaults in the courts of 
limited jurisdiction remain very high. The current pleading requirements have created a scenario 
where New Mexico judges are declaring a winner in a dispute without any opportunity to assess 
the facts and apply the law. Proposal 2020-11 is a procedural solution to address the most 
predatory practices in debt collection litigation and make the proceedings more balanced for all 
litigants.  
 
Stop the Disproportionate Impact of Predatory Debt Collection on Low-Income Families.  
Attached to this letter are examples of debt/money due pleadings from Metropolitan and 
Magistrate Courts around the state. If Proposal 2020-11 were adopted, these pleadings would be 
insufficient and would not be permitted under the amended rules.  
 
The attached pleadings from Metropolitan and Magistrate Courts are from high cost lenders and 
third-party debt collectors, including one debt collector suing for an alleged medical debt. 
Storefront loans are capped at 175% APR in New Mexico and are disproportionately concentrated 
in communities of color, especially Native American communities.5 Medical debt is a growing crisis 
nationally6, and the devastating financial impact of surprise billing, opaque pricing, and out-of-
network costs in New Mexico recently generated national attention.7  

 
3 National Consumer Law Center, “New Mexico: Debt Collection Factsheet” (2018) 

https://www.nclc.org/images/pdf/debt_collection/fact-sheets/NewMexico.pdf. 
4 Id. 
5 National Equity Atlas, “New Mexicans Deserve Fair Loans” (2019) 

https://nationalequityatlas.org/sites/default/files/New_Mexico_Small_Loans_factsheet_08-05-19.pdf; National 

Consumer Law Center, “What States Can Do To Help Consumers” (last accessed April 2020) 

https://www.nclc.org/images/pdf/debt_collection/fact-sheets/fact-sheet-debt-collection-state-reform.pdf 
6 National Consumer Law Center, “Medical Debt Collection” (last accessed April 2020) 

https://www.nclc.org/images/Medical-Debt-Collection.pdf 
7 Laura Bell, “As Patients Struggle with Bills, Hospital Sues Thousands” THE NEW YORK TIMES (September 3, 2019) 

https://www.nytimes.com/2019/09/03/health/carlsbad-hospital-lawsuits-medical-debt.html 
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Both high-cost loan and medical debt collectors frequently file debt/money due cases in New 
Mexico Metropolitan and Magistrate Courts. The people these businesses sue are often low-
income New Mexicans who do not have access to an attorney or legal assistance to raise possible 
defenses or identify illegal debt collection practices. For a low-income family facing a court order 
in debt/money due case, the consequences of these “small claims” can be devastating. A wage 
garnishment can keep a family that is already struggling to meet basic needs, from affording food, 
rent or car payments. Adopting Proposal 2020-11 is vital to stop the disproportionate impact that 
predatory debt collection practices have on low-income families. Requiring that debt collectors 
provide basic information about alleged debts will give consumers a fair shake to defend 
themselves against predatory collection practices.  
 
We Urge the Court to Adopt Consistent Consumer Protections Across New Mexico Courts.  
In 2016, the NM Center on Law & Poverty expressed its concern that creating different standards 
for debt/money due cases in Metropolitan and Magistrate Courts would encourage forum 
shopping. While form 4-226 has been widely utilized by debt collection plaintiffs in the District 
Courts, our office still sees many complaints like those attached to this letter that are filed in 
Metropolitan and Magistrate Courts and contain no information beyond a statement of default 
and an alleged amount owed. Adopting Proposal 2020-11 to align the standards for consumer 
debt cases in all New Mexico courts is a commonsense fix that will create consistent standards for 
all borrowers.8   
 
 
Sincerely, 
 
Lindsay Cutler        
Attorney, Economic Equity 
505.255.2840 
Lindsay@nmpovertylaw.org 
 
Maria Griego  
Director, Economic Equity 
 
Rob Treinen  
Treinen Law Office, PC 
 

 
8 There is one discrepancy that the NM Center on Law & Poverty wishes to point out to the Court. On page 7 of the 

proposed rules, the proposed amendment for Rule 3-704(B)(5) reads “any other reason justifying relief from the operation 

of judgment, including failure of a party who was subject to the provisions of 3-201(E) NMRA to comply with Rules 3-

201(E)(2) and 3-401(D) NMRA, and to substantially comply with Form 4-226 NMRA.” (emphasis added). This 

proposal for the Metropolitan Court Relief from Judgment Rule differs from the proposed Magistrate Court 

counterpart Rule 2-703(B)(5). The italicized language above was included only in the Metropolitan Court rules and not 

the Magistrate Court rules. The NM Center on Law & Poverty believes this discrepancy was unintentional and the 

italicized language should be removed from Rule 3-704(B)(5) to ensure procedural consistency in the both the 

Magistrate and Metropolitan Court Rules. 
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